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DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS, RESERVATIONS AND EASEMENTS
FOR PINNACLE PINES

THIS DECLARATION of Covenants, Conditions, Restrictions, Reservations and
Easements for Pinnacle Pines (the “Declaration”) is made as of this day of March, 2005 by
Empire Residential Construction, L.P., an Arizona limited partnership (“Declarant”).

RECITALS

A. Declarant is the owner of certain real property sitrated in the County of Coconino,
State of Arizona described on Exhibit “A” attached herelo and incorporated herein by this
reference (the “Property™).

B. Declarant presently intends to develop the Property under the name “Pinnacle
Pings” and Declarant may annex into Pinpacle Pines the Additional Property as provided herein.

C. Declarant desires 10 develop part or all of the Property as an integrated
development for sinple family, townhouse residential wse with such COmMmon area as may from
tine Lo time be designated pursuant hereto.

D. Declarant desires to form a nonprofit corporation (the “Association™) for the
purpose of acquiring, constructing, operating, managing and maintaining any Common Areas on
Pinnacle Pines, establishing, levying, collecting and dispersing the assessments and other charges
imposed herennder, and administering and enforcing this Declaration and enforcing the use and
other restrictions imposed on various parts of Pinnacle Pines.

E. Declarant desires to subject Pinpacle Pines o the covenants, conditions,
restrictions,  assessments, charges, servitudes, liens, reservations and easements (the
“Cavenants”) hereinafter set forth in order to establish a gencral scheme for the development,
sale, use and enjoyment of Pinnacle Pines for the purpose of cnhancing and protecting the value,
desirzbility and quality of life within Pinpacle Pines.

NOW, THEREFORE, Declarant hereby declares as follows:

ARTICLE 1
DEFINITIONS

The following words, phrases or terms used in this Declaration shall have the following
meanings:

1.1 “Additional Property” shall mean any real property annexed into Pinpacle Pines
by the Declarant pursuant (o the provisions of Article 14 hereof,

12 “Annual Assessment” shall mean the charge levied and assessed each year against
each Membership pursuant to Section 7.2 hereof.

!
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13 “Agticles” shall mean the Articles of Incorporation of the Association as the same
may from time to time be amended or supplemented.

14 “Assessable Property” shall mean any Lot included within Pinnacie Pines, except
such part or parts thereof as may from time to time constitute Exempt Property.

1.5 “Assessment” shall mean an Annual Assessment, Special Assessment, Capital
Reserve Assessment, Maintenance Charge, plan review fes or any other fee or charge levied
pursuani hereto.

1.6  “Assessment Lien” shall mean the lien created and imposed by Article 7.

1.7 *Association” shall mean the Arizona nonprofit corporation to be organized by
Declarant to administer and enforce the Covenants and to exercise the rights, powers and duties
set forth in this Declaration, its Successors and assigns. Declarant hereby reserves the exclusive
right to cavse such Association to be incorporated. It is (he present intent of the Declarant that
the Association shall be referred to as the “Pinnacle Pines Community Association”. Declarant,
however, shall be entitled 1o name the Association as it deems appropriate.

1.8 “Board” shall mean the Board of Directoms of the Association.

1.9 “Bylaws” shall mean the Bylaws of the Association as the same may from time to
time be amended or supplemented,

110 *Capital Reserve Assessment™ shall mean any Assessment levied and assessed
pursiant to Section 7.3(a) hereof,

1.11  “City” shail mean the City of Flagstaff, an Arizona municipal corporation.

112 *Common Area” and *Common Areas” shall mean all real propeity and the
improvements or amenities thercon, owned, maintained, controlled or operated by the
Association (including without Limitation areas used for landscaping, drainage, flood control,
open areas and the like), or other rights running to the benefit of the Association and intended for
the use and enjoyment of the Owners and/or Residents of Pinnacle Pines, or with respect to
which the Association has administrative, maintenance or other similar responsibilities, whether
or not such areas have been conveyed to the Association.

L13 “Covenanis” shall mean the covenants, conditions, resirictions, assessments,
charges, servitudes, liens, reservations and easements sel forth herein.

1.14  “Declamant” shall mean and refer to the above recited Declarant or any person or
enlity 10 whom any part or all of Declarant’s rights reserved to the Declarant hereunder are
assigned. The Declarant’s rights shall only be assigned by a written, recorded instrument
expressly assigning those rights.

1.15  “Declaration” shall mean this Declaration of Covenants, Conditions, Restrictions,
Reservations and Easements, as amended or supplemented from time to time.

1217488v 216 766-0005
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116  “Deed” shall mean a Deed or other instrument conveying the fee supple title in a
Lot,

1.17  “Design Review Committee” shall mean the commitiee of the Association to be
created pursuant to Article 11 hereof,

L18 “Design Review Guidelines” shall mean those guidelines established by the
Declarant pursnant 1o Section 11,] hereof and as otherwise established by Declarant or the
Design Review Commities from time to time.

1.19  “Designated Builder” shall mean (i) an Owner regularly engaged in the business
of building single-family attached residences, (i) who owns Lots and constructs or intends to
construct Dwelling Units on the Lots it owns, and (iii)} has been specifically designated as a
Designated Builder hereunder by Declarant pursuant to a written recorded instrument,

1.20  “Developer” shall mean Empire Residential Sales, LP., an Arizona lomited
partnership, and any other entity designated from time o time by Declarant.

1.21  “Dwelling Unit” shall mean any building or portion of & building sitaated upon a
Lot designed and intended for use and occupancy as a residence by a Single Family.

.22  “Exempt Property” shall mean the foilowing parts of Pinnacle Pines:

()  All land and improvements owned by or dedicated to and accepted by the
United States of America, the State of Arizona, Coconino County, the City, or any other political
subdivision, for as long as any such entity or political subdivision is the owner thereof or for so
long as said dedication remains effective; and

{b) All Common Areas, for as long as the Association is the owner thereof.

123 “Initial Owner of Additiona] Property™ shall mean the legal owner of the
Additional Property at the time of annexation into Pinnacle Pines pursuant to the provision of
Article 14 hereol.

1.24  “Lot” shall mean any area of real propernty within the Property designated as a Lot
on the Plats Recorded by Declarant; as used herein, “Lot” shall include the improvements on a
Lot. At such time as additional plats of survey of the Properly are Recorded, the Lots shown on
such additional plats shall, upon Recording of the plat, be each considered a “Lot” for all
purposes hereunder.

125 “Mainienance Charges” shall mean any and all costs assessed pursuant to Article
10 hereof,

1.26  “Member” shall mean any person holding a Membership in the Association
pursuani to this Declaraiion.

1217488v2M 6766-0009
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127 “Membership” shall mean a Membership in the Association and the nights
granted to the Owners and Declarant pursuant 10 Article 6 hereof to participate in the
Association,

1.28  “Qccupant” shall mean any person lemporarily occupying any Dwelling Unit with
the permission of the Declarant or Owner thereof, including lessees and tenants of the Declarant
or Owner.

129 “Owner” shall mean (when so capitalized) the record holder of legal title to the
fee simple iaterest in any Lot, but excluding the Declarant and those who hold such title merely

130 “Parcel” shall mean and refer to Ihose portions of the Praperty designated a parcel
on the Plats.

131  “Plats” shall mean and refer to the plats of survey recorded in Book 50 of Maps,

132 “Property”, “Injtial Property” and “Pinpacle Pines™ shall mean the real property
described on Exhibijt “A* attached hereto and incorporated herein by this reference. “Property™
and “Pinnacle Pines” shall include the Additional Property, if annexed into Pinnacle Pines
pursuant to the provisions of Article 14 hereof.

1.33  “Recordjpg” or “Recordation” shall mean placing an instrument of public record
in the Office of the County Recorder of Coconing County, Arizona, and “Recorded” and “of
Record” shall mean having been so Placed of public record.

1.34  “Resident” shall mean:

(@  Each Occupant actually residing on any part of the Assessable Property;
and

{b)  Members of the immediate family of each Qwner or Occupant actually
living in the same household with such Cwner or Occupant.

Subject to snch rules and regulations as the Association may hereafter specify, the term
“Resident” also shall include the Buests or invitees of any such Owner or Occupant to the extent
necessary to enforce the provisions hereof,

121 TABBvAT6766-0009
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L35 “Single Family™ shall mean a group of one (1) or more persons cach related 1o the
other by blood, marriage or legal adoplion, or a group of not mare than three (3) persons ot al
5o related, who maintain a common household in a Dwelling Unit.

136 “Special Assessment” shall mean any Assessment levied and assessed pursuant to
Section 7,2(a) hereof.

1.37  “Visible From Neighbori 1ty” shall mean, with respect to any given
object, that such object is, or would be, visible 1o a person six (6) feet tall, standing on the same
Plane as the object being viewed ar 2 distance of two hundred (200) feet or less from the nearest
boundary of the property being viewed.

ARTICLE 2
PROPERTY SUBJECT TO THE DECLARATION

2.1  General Declaration Creating Pionacle Pines. Declarant intends to develop

Pinnacle Pines as a master planned residential community. Declarant hereby declares thal al] of
Pinnacle Pines is and shail be held, conveyed, hypothecated, encumbered, leased, occupied, built
upon of otherwise used, improved or tragsferred, in whole or in part, subject to this Declaration,
as amended or modified from time o time; provided, however, that any property owned by or
dedicated to a povernmental agency or the public shall not be subject 1o this Declaration while
owned by any such governmental eatily or the public, except that any restrictions imposed in this
Declaration upon the Owners and Residents concerning the use and maintenance of such
property shall be applicable at all times. This Declaration is declared and agreed to be in
furtherance of a general plan for the development and sale of Pinpacle Pines and is established
for the purpose of enhancing the desirability and attractiveness of Pinnacle Pipes. This
Declaration shall run with Pinnacle Pines for ali purposes and shall be biading upon and invre 1o
the benefit of Declarant, the Association, and all Owners and Residents of Pinnacle Pires and
their successors in interest.

22  Limitation of Resirictions Devel] . Developer is undertaking the work of
construction of residential Lots and incidental improvements npon Pinnacle Pines. The
completion of that work and the sale, rental and other disposal of Dwelling Units is essential to
the establishment and welfare of Pinnacle Pines as a residential community. In order that said
work may be completed and Dwelling Units constructed on the Lots and Pinnacle Pines
established as a fully occupied residential communily as rapidly as possible, nothing in this
Declaration shall be understood or constryed o

(a) Prevent Developer, its contractors or subcontractors From doing on
Pinnacle Pines whatever is becessary or advisable in conneclion with the compietion of said
work; or

(b)  Prevent Developer or any builder specifically authorized by Declarant or
its representatives from erecling, constructing and maintaining, on any part of Pinnacle Pines,
such stmctures as may be reasonable or necessary for the conduct of its business of completing
said work and establishing Pinnacle Pines a5 a residential community and disposing of the same
by sale, lease or otherwise; or

12179882 16766-0009
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(¢}  Prevent Developer or any builder specifically authorized by Declarant
from maintaining such sign or signs on any of Pinnacle Pines as may be reasonabile or necessary
for the sale, lease or disposition thereof, including, but not limited to, such sign or signs as may
be required or requested by the institution(s) providing financing to Developer.

Nothing in this Declaralion shall be construed Lo prevent Developer from modifying the Plats or
any portion thereof,

23 Association Bound, Upon issuance of a Certificate of Incorporation by the
Arizona Corporation Commission to the Association, the Covenanis shall be binding upon and
shall benefit the Association.

ARTICLE 3
EASEMENTS AND RIGHTS OF ENJOYMENT IN COMMON AREAS

3.1  Easements of Enjoyment. Declarant and every Owner, Occupant and Resident of
Pinnacle Pines shall have a right and easement of enjoyment in and to all of the Common Areas

which easement shall be appurtenant to, and shall pass with, the title (o every Lot subject to the
following provisions:

(@)  The right of Lhe Association to suspend the voting rights and right to use
of the Common Areas by any Member for any period during which any Assessment against his
Lot remains delinquent and remains unpaid after written notice or such failure to make payment
is given by the Board to the defaulting Member.

(b}  The right of the Association to regulate the use of the Common Arcas
through the Association Rules and to prohibit or limit access (o those Comman Areas, and other
specified landscaped areas, not intended for use by the Members, The Association Rules shall be
intended, in the absolute discretion of the Board, 1o enhance the preservation of the Common
Areas for the safety and convenience of the users thereof, and otherwise shall serve 1o promote
the best interests of Declarant, Owners, Occupants and Residents of Pinnacle Pines.

{c) The right of the Association to dedicate or transfer all or any part of the
Common Areas to any public or quasi-public agency, anthority, or wlility for such purposes and
subject to such condilions as may be agreed to by the Association. Unless otherwise required by
zoning stipulations or other agreements with applicable governing municipalities or quasi-
povermmental agencies, enlities or districts effective prior to the date hereof or specified on the
Plats, no such dedication or transfer shall be effective unless an instrument signed by Declagant
and the Owners of two-thirds (2/3) of the Memberships in each class of Members agreeing o
such dedication or transfer has been Recorded, except that the Board shall leave authority to
transfer 1o such public agencies, authorities or utilities casernents and rights-of-way which are
intended to benefit Pinnacle Pines and which do not have any substantial adverse effect on the
enjoyment of the Common Areas by the Members.

(d) The right of the Association Lo change the use of the Common Areas in
accordance wilh this Declaration.

121 7488v16766-0009
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(¢)  The right of the Association (o change the size, shape or location of
Common Areas, 1o exchange Common Areas for other lands or interests therein which become
Common Areas and 1o abandon or otherwise transfer Common Areas so long as, in each case,
either (1) the Board determines that the Members are not materially or adversely affected, or (ii)
two-thirds (2/3) of both Class A and Class B Memberships have executed an instrument agrecing
to such change in size, shape or location, exchange, abandonment or iransfer.

32  Delegation of Use. Any Owner or Resident may, in accordance with the
Declaration and the Association Rules and the limitations therein contained, delegate his right of
enjoyment in the Common Areas and facilities 1o the members of his family, his Cccupants, or
his Residents; provided, however, that the Association shall have the right io limit the number of
guest of an Owner or Resident using the Common Areas.

33 Waiver of Use. No Owner may exempt himself from personal liability for
assessments, nor release the Lot owned by bim from the liens or charges arising under this
Declaration by waiver of his use and enjoyment of the Common Areas.

34  Declarant Fasements. Declarant shall have the right and ap easement on, over
and nnder the Common Area for the purpose of maintaining and correcting drainage of surface
Or storm water. The easement created by this subsection expressly inchudes the right 10 cot any
trees, bushes, or shrubbery, to grade the soil or to take any other action reasonably necessary,

35 Access Easements. If access 10 2 Lot is through a Common Area, any COonveyance

or eicumbrance of such Common Area is subject to such easement,

3.6  Drainage Easement. Each Lot shall be subject to an easerent for the drainage of
water from other Lots, Common Area or other property in accordance with the drainage plans for
the Property or for any Lot as showa on the drainage plans on file with the City.

3.7 No Liability. In no event is Declarant or Developer making any representation or
warranty regarding the adequacy of any drainage onto or off of any Lot, Common Area, or other
part of the Property or Pinnacle Pines and Declarant or Developer is assuming no responsibility
or liabitity for drainage of water over, under, or across the Lots, Common Area, or any other part
of Pinnaclc Pines or the Property (whether such drainage is from neighboring praperty or other
parts of Pinnacle Pines or the Property) nor for any damage, loss, costs, expenses or fees incurred
25 a result of any debris, silt, erosion, or other incidental consequences thereof.

ARTICLE 4
PERMITTED USES AND RESTRICTIONS

4.1 Covenants, Congitions iclions and ments ficable Lo the Pro A
The following covenants, conditions, restriclions and reservations of casements and rights shall
apply to all portions of Pinnacle Pines which are not Exempt Property. (unless otherwise
specifically indicated), the Owners, Residents and Occupants thereof,

{a) Architectural Control. Pinnacle Pines js subject to architectural control

¢stablished by the Design Review Conmmittee. Except as otherwise expressly staled in this
Declaration, no improvemenis, alterations, repairs, excavation, landscaping or other work which

7
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in any way allers a Lot, or the exterior appearance of improvements located thereon, shall be
made or done without the prior approval of the Design Review Committee. No changes or
deviations in or from the Plans and specifications once approved by the Design Review
Commitiee shall be made withou Prior writlen approval of the Design Review Committee. The
exterior of any building fence, wall, residence or other sgucture shall not be commenced,
erected, maintained, improved, altered, or made without the prior written approval of the Design
Review Committee. All subsequert additions o or changes or alterations in any building, fence,
wall or other structure, including exterior color scheme, and all changes in the grade of Lots,
shall be subject to the prior written approval of the Design Review Commitiee.

(b)  Restriction on er _Property Restrictions. No Further covenants,
conditions, restrictions or easemenis shall be Recorded by any Owner, Occupant or other person
(except Declarant) against any Lot without the provisions thereof been first approved in writing
by the Board and any covenants, conditions, resirictions or easements Recorded without such
approval being evidenced thereon shall be null and void. Nothing contained herein shall preclude
Declarant from modifying or supplementing this Declaration or imposing such additional
covenants, conditions, reservations, and restrictions as Declarant deems appropriaie,

(c) Landscaping.  Within ninety (90) days after the City has issued a
certificate of occupancy for the Dwelling Unit on a Lot, the Owner of such lot shall complete the
landscaping of ail portions of the Lot that are disturbed by the construction of the Dweliing Unit
that are Visible From Neighboring Property or visible from the Common Areas or the streets, All
such landscaping shall be subject to prior approval by the Design Review Commitiee as sot forth
herein; provided, however, that initial landscaping conforming (o the landscaping guidelines

by the Design Review Committee in the Landscaping Guidelines, landscaping shall be subject to
the following general requirements: (i) landscape design shall rejnforce and compliment the
architectural and site planning; (ii) landscape design shall promote continuity while creating
interesting character for the community; (iif) no hedge more than three (3) feet in height shall be
closet than the front yard setback as may be required by the City; and (iv) cach Owner must

Page: 14 o
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{d} Ulility Essements. There is hereby created a blanket easement upon,
across, over and under Pinnacie Pines for ingress to, egress from and the installation, replacing,
fepairing and maintajning of all utility and service lines and systems including, but not limited
o, water, sewer, gas, lelephone, electricity, cable or communication lines and systems, as such
utilities are installed in connection with the initial development of each Lot. Pursuant to this
easemenl, a providing ulility or scrvice company may install and maintain facilities and
equipment on the Lots and Common Areas and affix and maintain wires, circuits and conduits
on, in and under the roofs and exterior wails of buildings thereon. Nothing contained herein shall
entitle Declarant or Developer or any utility in exercising the rights granted herein to disturb any
Dwelling Unit constructed in accordance with the requirements hereof. Declarant or Developer
further reserves such temporary construction easements for utility lines, maintenance of storage
tanks and facilitics and access 10 and from such Facilities,

()  Health, Safety and Welfare. In the event any uses, activities and Facilities
on any Lot are deemed by the Board o be a nuisance or to adversely affect the health, safety or
welfare of Owners, Occupants or Residents, the Board may make rules restricting or regulating
their presence within Pinnacle Pines as part of the Association Rules, or may direct the Design
Review Commitiee to make rules governing their presence on Lots as part of the design
guidelines,

7] Maintenance of Lawns and Planting. Each Owner and/or Occupant shall

keep neatly trimmed, properly cultivated and free from trash, weeds and other unsighily material,
all shrubs, trees, hedges, grass and plantings of every kind located on (i) his Lot (including set
back areas and Common Areas), (ii) any other public right-of-way or easement azea which abuts
the Owner’s and/or Occupant’s Lot and which is located between (he boundary line of his Lot
and the paved area of any street, sidewalk, bike path or similar area, and (iii) any non-street
public right-of-way; provided, however, Lhat such Owner and/or Cecupant shall not be
responsible for maintenance of any area over which (1) the Association assumes the
responsibility in writing; (2) the Association has been given such responsibility by a Recorded
instrument as provided in Sectig 1 10.1 of this Declaration; or (3} the City, County of Coconino
or gther public agency assumes responsibility, for so long as the Association, said political
subdivision or other public agency assumes or has responsibility as provided in (1), (2) or 3
above. The Design Review Committee may require landscaping by the Owner of the areas
described in subsections (if) and (iii) above.

(g)  Nuisances, Construction Activities. No robbish or debris of any kind shall

be placed or permitted to accumulate upon or adjacent to any Lot and no odors shall be permitted
1o arise or emit therefrom so as to render any such property or any portion thereof. or activity
thereon, unsanitary, unsightly, offensive or detrimental to any other Lot in the vicinity thereof or
to the occupants of such olher Lot. No other nuisance shall be permitted to exist or operate upon
any Lot 50 as to be offensive or detrimental 1o any other property in the vicinity thereof or to its
occupants, Without limiting the generality of any of the foregoing provisions, no exierior
speakers, homs, whistles, firewotks, bells or other sound devices, except security devices used
exclusively for security purposes, shall be located, used or placed on any such Lot. Nomnal
construction activities and parking in connection with the building of improvements on a Lot
shall mol be considered a nuisance or otherwise prohibited by this Declaration, but all Lots shall
be kept in a neat and tidy condition during construction periods, trash and debris shall not be
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penmitted to accumulate and supplies of hrick, block, lumber and other building materials shall
be piled only in such areas as may be approved by the Design Review Commitiee. Each Owner
and/er Occupant shall be responsible for immediately removing any dirt, mnd or debris
collecting in public streets as a result of the Owner's and/or Occupant’s corstruction activities,
In addition, any construction equipment and building materials stored or kept on any Lot during
construction of improvements may be kept only in areas approved by the Design Review
Commitige. The Design Review Committee may also require screening of said storage areas,
The Board, in its sole discretion, shall have the right to determine the existence of any such
Ruisance.

(h)  Repair of Bujlding. No building er structure on any Lot shall be permnitted
lo fall into disrepair and each such building and structure shall at all times be kept in good
condition and repair and adequately painted or otherwise finished. In the eveat any building or
structure is damaged or destroyed, then, subject to the approvals required by subsection {(2)
above, such building or structure shail be immediately repaired or rebuilt or shall be demolished,

)] Signs, Except as expressly permitted pursuani to applicable laws,
ordinances or repolations of the federal, state or City govemment, no signs whatsoever

(including, but not limited to, commercial, political and similar signs) which are Visible From
Neighboring Property shall be erected or maintained on any Lot except:

(i) Signs required by legal proceedings.

(i)  Numbering designating the streel address of the Dwelling Unit (a)
stenciled and located on the curb immediately in front thereof or (b} affixed to the Dwelling

(iii}  Signs indicating a property to be “For Sale” or “For Lease,”
provided no more than one (1) such sign is located on each individual residence, no individual

street than six (6) feet.

(iv)  Such other signs which are in conformance with the applicable
requirements of the City, County of Coconino or other applicable governmental agencies and
which have been approved in advance and in wriling by the Design Review Committee as to
size, color, design, message content and location,

The foregoing shall not prohibit 8igns at streed entrances constructed by Developer identifying
Pinnacle Pines or signs identifying or used in connection with or directing traffic to model homes
or other temporary signs used by Designated Builders in connection with the sale of homes in
Pinnacle Pines; provided, however that any temporary signs used by Designated Builders shall
be approved by the Design Review Committee.

G) Roof Structures and ipment. If the Dwelling Unit has a pitched moof,
the roofing material for that portion Visible From Neighboring Property must be clay or concrets
lile or such other roofing material as may be approved by the Design Review Committee. Unless
approved by the Design Review Committee prior to location or installation, no heating, air
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conditioning or vemilation equipment, or any other equipment or structures shall be located or
installed on any roof,

(k) Utility Service. Na lines, wires, or other devices for the communication or
transmission of electric current or power, incloding relephone, television, and radio signals, shall
be erected, placed or maintaiged anywhere in or upon any Lot unless the same shall be contained
it conduits or cables installed and maintained underground, except to the extent (if any) such

improvements thereon, except for the interior portions of any completed Dwelling Unit, for the
purpose of ascertaining whether or not the Pprovisions of this Declaration have been, or are being,
complied with, and such persons shall not be deemed guilty of trespass by reason of such entry.

(m)  Developer’s Exemption. Nothing contained in this Declaration shal] be
construed (o prevent the erection or maintenance by Developer or a Designated Builder, or ils
duly authorized agents, of slructures, improvements, construction trailers, equipment yards,
landscape or materials storage or signs on any part of Pinnacle Pines as may be necessary or
convenient to the development or sale of Logs within the Property.

{n) Permjtted Uses. Except for ihe construction, maintenance, and other
activities related to the model homes as provided below, the Lots shall be used, unproved and
devoted exclusively to residential use by Single Families. No gainful occupation, profession,
tade or other non-residential use, other than the keeping of an office for private use, shall be
conducted on the Lot and no person shail enter into any Lot for the Purpose of engaging in such
uses or for the purpose of receiving products or services arising out of such usage.

{0) Animals. No animal, horse, bird, poullry or livestock, other than a
reasohable number of generally recognized house or yard pets, shall be maintained on any Lot
and go animal of any sort shall be kept on a Lot before a certificate of occupancy is issued by the
City for the Dwelling Unit, Thig prohibition includes, without limitation, guard dogs or any other
animal maintained, kept or housed on a Lot for security or to prevent theft during the course of
construction. An animal is permissible only if they are kept or raised thereon solely as domestic

housing or confinement of any animal, bird, poultty or livesiock shail be maintained so as to be
Visible From Neighboring Property. Upon the written request of any Member or Resident, the
Board shal] conclusively determine, in its sole and absolute discretion, whether, for the purposes
of this paragraph, a particular animal, bird, poultry or livestock is a generally recognized house
or yard pet, whether such a Pet is a nuisance, or whether the rumber of animals or birds on any
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such property is reasonable. Any decision rendered by the Board shall be enforceable in the same
manner as other resirictions contained herein and ip the Declaration,

(p)  Temporary Stuctures. No structures of a temporary character, trailer,
basement, tent, shack, bam or other outbuilding shall be constructed, erecled, placed or used on

portions of the Pinnacle Pines at any time for any purpose whatsocver, ejther temporarily or
permanently, without the prior approval of the Design Review Commitzee, Notwithstanding the
foregoing, it shall be expressly permissible for Developer or a Designated Builder to maintain,
during the period of construction and sale of Lots within the subdivision, upon such portions of
the Pinnacle Pines as Developer may authorize, a temporary office convenient or incidental o
the sale of Lots and the construction of residences on such Lols.

(®)  Model Homes. The provisions of this Declaration which prohibit nop-
residential use of Lots and regulate parking of vehicies shall not prohibit the construction and
maintenance of model homes or lemporary lrailers for marketing by Developer or Designaied
Builders and parking incidental o the use of such model homes and lights, flags, flagpoles, all
improvements, fences, signs and other features associated, so long as the use of the trailers and
location of such mode! homes are approved by the Design Review Committee, comply with all
reasonable conditions as may be imposed by the Design Review Commitiee, and the

used for patking in connection with the showing of model homes provided such patking and
parking areas are in compliance with applicable governing ordinances and any rules of the
Design Review Committee. No home shall be used as a model home for the sale of homes not
located within Pinnacke Pines.

(1) Diseases and Insects. No Owner shall permit anything or any condition 1o
eXisl upon any Lot which shall induce, breed or harbor infectious plant diseases or noxious
insects.

(s) Antennas. No antenna, sateliite dish, or other device for the fransmission
or reception of television or radio signals or any other form of electiromagnetic radiation which
are Visible From Neighboring Property shall be erected, used or maintained outdoots on any Leot,
whether attached to a building or structure or otherwise, unless approved by the Design Review
Committee, or as otherwise allowed by applicable law or ordinance. However, the Design
Review Commitiee shall not unreasonably delay its response 10 a request for approval, and shall
consider all relevant factors to assist the Owner in localing a mutually acceptable placement for
the device to prevent such device from being Visible From Neighboring Property, 10 the extent
reasonably possible. The Design Review Committee shail not be allowed to prohibit the
placement of a satellite dish (of less than onc (1) meter in diameter), or to require placement in a
manner which: (1) unreasonably delays or prevents use of; (2) unrcasonably increases the cost
of; or (3} precludes 2 person from receiving or transmitting an acceptable quality signal via a

satellite dish.
(t} Trash Contajgers and Collection. No garbage or trash shall be placed or

kept or any Lot, except in covered containers of a Lype, size and style which are approved by the
City and aceeptable to the appropriate garbage/trash collector. In no event shall such containers
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be maintained so as 1o be Visible From Neighboring Property €xcept to make the same available
for collection and then only for the shoricst time reasonably necessary to effect such collection,
All rubbish, trash, or garbage shall be promptly removed from all Lots and shall not be allowed
t0 accumulate thereon. No outdoor incinerators shall be kept or maintained on any Lot. The Lots
located on “dead end” streets, or cul-de-sacs shall have designated areas for placement of the
containers, in a place acceptable to the City.

(W)  Window Treatments. All windows within any Dwelling Unit constructed
on any Lot shall be covered with appropriate window treatments within sixty (60} days after first
occupancy thereof. No reflective malerials, including but not limited to aluminum foil, reflective
screens or glass, mirrors or similar type items shall be installed or placed on the outside or inside
of any windows uonless approved by the Design Review Committee. The eXterior side of all
drapes, curtains or other window coverings shall be white, off-white, beige or natural wood
toned in color, unless otherwise approved by the Design Review Committee prior to installation.

(v)  Party Walls. Except as hereinaRer provided, the rights and duties of
Owners with respect to party walls between Dwelling Units, or party fences between Lats shail
be as follows:

(i) The Owners of contiguous Lots who have a party wall or party
fence shall both equally have the right to use such wall or fence, provided that such use by one
Owaer does not interfere with the use and enjoyment of same by the other Qwner.

(i) In the event that any party wall or party fence is damaged or
destroyed through the act of an Owner, Occupant, Resident or any agents or invilees of an
Owner, Occupant, or Resident {wheiher or not such act is negligent or otherwise culpable), it
shall be the obligation of such Owaer or Occupant to rebuild and repair the party wall or party
fence without cost 10 the Owner of the adjoining Lot. Any dispute over an Owner's or
Occupant’s liability for such damage shall be resolved as provided in subsection (v) below, but
any Hability imposed on an Owner or Occupant hereunder shall not prevent the Owner or
Occupant from seeking indemnity therefor from the persons cavsing such damage,

(iii) Tn the event any parly wall or panty fence is destroyed or damaged
{including deterioration from ordinary wear and tear and lapse of time), other than by the act of
an adjoining Owner, Occupant, Resident or any agents or invitees of an Owner, Occupant or
Resident it shall be the obligation of all Qwners or Occupants whose Lots adjoin such party wall
or party fence to rebuild and repair such wall or fence at their joint expense, such expense to be
allocated among the Owners or Occupants in accordance with the frontage of their Lots on the
party wall or party fence,

(iv)  Notwithstanding anything to the contrary herein contained, there
shall be no impairment of (he structural integrity of any party wall or party fence without the
prior consent of all Owners of any interest therein whether by way of easement or in fee,

v} Ia the event of a dispute between Owpers with respect 1o the
constniction, repair or rebuilding of a party wall or party fence, or with respect to the sharing of
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the cost thereof, such adjoining Owners shall submit the dispute 10 the Board, the decision of
which shall be binding,

Lhereof, subject to the provisions of Article 7 of the Declaration, €xcept that each Owner of a Lot
shall be responsible for planting the portion of the party wall or party fence facing his Lot or the
portion thereof which is not a portion of the Common Area,

(w)  Walls and Fences. No side or rear fence and no side or rear wali (except
the wall of the building constructed on any of said lots), shall be more than six (6) feet in height.

Dwelling Unit, Notwithstanding the foregoing, all fences and walls are subject to Design Review
Commitiec approval. In no event shall chain link or wire fencing be allowed.

(x)  Number and Hejghl. Unless approved by the Design Review Committee
prior to construction, alteration or placement, no siructure shall be erected, altered, placed or
permitied 10 remain on any Lot in Pinnacle Pines other than ope (1) detached single family
dwelling and an atached private garage. All Dwelling Units shall be single, split-level, or two
story (subject to the foor area limitation sel forth below).

() Overhead Encroachments. No tree, shrub or planting of any kind on any

Lot shall be allowed to materially overhang or otherwise encroach upon any sidewalk, street,
pedesirian way or other area from ground level 10 a height of eight (8) feet without the prior
approval of the Design Review Committee,

@) Trycks Tratlers Campers Boats. No motor vehicle classed by
manufacturer rating as exceeding 3/4 ton, mobile home, travel trailer, tent trailer, trailer, camper
shell, detached camper, boat, boat trailer or other similar equipment or vehicle may be parked,
maintained, constructed, reconstructed or repaired on any Lot or street in Pinnacle Pines 3D as to

solely for purposes of Ioading or unloading for a period not 10 exceed twenty-four (24) hours.

(aa) Motor Vehicles. No automobile, motorcycle, motorbike or other motor
vehicle shall be constructed, reconstructed of Iepaired upon any Lot or street in Pinnacle Pines,
and no inoperable vehicle may be stored or parked on any such Lot or street so as to be Visible
From Neighboring Property or to be visible from the Common Areas or the streets,

{bb) Parking. Vehicles of ali QOwners, Occupants and Residents, are to be kept
enly in garages or the driveway of any Lot, Guests, agents and the invitees of Qwners andfor
Occupanis shall be entitled 1o keep their vehicles on streets in front of a Lot or within reasonable
proximity thereof for a period of no greater than three days unless approved by the Design

i
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Review Committee. In no event shail a disabled or inoperative vehicle be maintained on a street,
driveway or otherwise be Visible from Neighboring Property or from the Common Areas,

(cc)  Tenants. The entire Dwelling Unit on a Lot may be let to a Single Family
lenant from time 1o time by the Qwner, subject to the provisions of this Declaration; provided,
however, that the Owner shall ensure thal any such tenant complies with the terms and
conditions of this Declaration.

(dd) Environmental Protections. Neither the Lot nor any facilities on the Lot
shall be used to gencrate, manufacture, refine, transport, treat, store, handle, dispose, transfer,
produce or process Hazardous Substances or solid wasle, except in compliance with all
applicable federal, state, and local laws or regulations. For puiposes of this paragraph,
“Hazardous Substances” shall be desmed to include pollutants or substances defined as
“hazardows waste,” “hazardous subslances,” “hazardous materials,” or “toxic substances” in: the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
by the Superfund Amendments and Reauthorization Act of 1986 (PL 99-499); the Hazardous

15 U.S.C. Section 2601, et seq.: the Resource Conservation and Recovery Act, as amended, 42

(ee) No Subdivision. No Lot shall be further subdivided by any Owner into
smaller lots or parcels and no portion less than all of any such Lot shall be conveyed, transferred
or hypothecated by any Owaer. Nothing in the foregoing shall preciude Declasant from replatting
the Property, or re-subdividing any Lot.

ARTICLE 5
ORGANIZATION OF ASSOCIATION

5.1  Formation of Association, The Association shall be a nomprofit Arizona
corporation charged with the dulies and invested with the powers prescribed by law and set forth
in the Articles, Bylaws and this Declaration. Neither the Aricles nor Bylaws shall, for any
reason, be amended or otherwise changed or interpreted so as (o be inconsistent with this
Declaration.

shall he composed of ihree (3) members appointed by the Declarant. The Board may aiso appoint
various committees and may appoint a manager who shall, subject to Lhe direction of the Board,
be responsible for the day-to-day operation of the Association, The Board shall determine the
compensation to be paid 1o the manager or any other employee of the Association,

53  Associgtion Rules. By a majority vote of the Board, the Association may, from
time to time and subject to the provisions of this Declaration, adopt, amend and repeal rules and
mgulations to be known as the “Associalion Rules”, The Association Rules may restrict and
Eovern the use of any Common Area by any Member, Occupant or Resident; provided, however,
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that the Association Rules shall not be inconsistent with this Declaration, the Articles or the
Bylaws. Upon adoption, the Association Rules shall have the same force and effect as if they
werc set forth in and were a part of this Declaration,

54  No Personal Liability. No member of the Board or of any commiilee of the
Association, no officer of the Association, and no manager or ather employee of the Association
shall be personally liable to any Member, or 1o any other person, including the Association, for
any damage, loss or prejudice suffered or claimed on account of any acl, omission, error or
negligence of the Association, the Board, the manager, any representative or employce of the
Association or any commitiee, committee member or officer of the Association: provided,
however, the limitations set forth in this Sectiop 5.4 shall not apply 10 any person who has failed
to act in good faith or has engaged in willful or intentional miscondnct.

ARTICLE 6
MEMBERSHIPS AND VOTING

than the number established for purposes of this Section 6.1,

62  Declarant. The Declarant shall be a Member of the Association for so long as
Declaraqt holds a Membership pursuant to Secrion 6.3 below. Declarant shall be entitled to hold
a Class B Membership so long as Declarant owns any Lot, any portion of the Property that may
be subdivided into Lots, or any portion of Properiy that could be annexed into Pinnacle Pines as
set forih in Article 14 hereof.

0.3  Voting,

(a) Memberships. The Association shaj] have (wo classes of voting
Memberships:

(i) Class A, Class A Memberships shall be all Memberships, except
the Class B Memberships held by the Declarant, and each Owner shall be entitled to one (1) vate
for each Class A Membership held by the Owner, subject to the anthority of the Board to
suspend the voling rights of the Owner for violations of this Declaration in accordance with the
provisions hereof:

(i) Class B. Until converled to Class A Memberships as provided
below, each Membership owned by Declarant and the Initial Owner of Additional Property shall

a, The date which is ninely (90) days after the date when the
lolal votes outstanding in the Class A Memberships entitled
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to vote equal the total votes outstanding in the Class B
Memberships;

b. The 31st day of January, 2010; or

c. The date Class B Member notifies the Board in wriling that
they are terminating itsfiheir Class B Memberships and
converting such Memberships to Class A Memberships.

64  Rightto Vote. No change in the ownership of a Membership shall be effective for
voting purposes unless and until the Board is given actual written notice of such change and is
provided with satisfactory proof thereof. The vote for each such Membership must be cast as a
unmit and fractional votes shall not be allowed. If a Membership is owned by more than one
person or entity and such Owners are unable io agree amongst themselves as to how their vote oy
votes shall be cast, they shall Tose the right to vote on the matter in question. If any Member casts
4 vole representing a certain Membership, it will thereafter be conclusively presumed for all
purposes that such Member was acting with the authority and consent of all other owners of the
same Membership unless objection thereto is made at the time the vote is casl. In the event more
than one vote is cast for a particular Membership, none of said votes shall be counted and all said
votes shall be deemed void.

6.5  Membership Rights. Each Member shall have the rights, duties and obligations set
forth in this Peclaration and such other rights, duties and obligations as are set forth in the
Articles and Bylaws, as the same may be amended from time 1o time,

6.6  Transfer of Membership. The rights and obligations of the Owner of a Class A
Membership in the Association shall not be assigned, transferred, pledged, conveyed or aliepated

Lot to the new Owner thereof. The new Owner of the Lot shall pay to the Association
immediately upon becoming the Owner of the Lot a transfer fee in such amount as may be
established from time to time by the Board.

6.7  Suspension of Voting Rights. If any Qwner is in arrears in the payment of any

Assessments or other amounts doe hereunder or is otherwise in defaull under any of the
provisions of this Declaration and such violation is not cured befora any meeting of the Members
where votes are to be taken, the Owner’s right to vote as a Member of the Association shall not
be exercisable for such meeting and shall remain suspended until all payments, including accrued
interest, penalties and attorneys” fees as set forth below, are brought current, and uatil any other
infractions or violations of this Deciarant are cured.
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ARTICLE 7
COVENANT FOR ASSESSMENTS AND CREATION OF LIEN

7.1 ion of Ljen Personal Qbligation of Assessments and inte
Charges. The Declarant, for each Lot hereafter established within Pinnacle Pines, hereby
covenants and agrees and each Owner by acceptance of a Deed therefor (whether or not it shall
be so expressed in such Deed) is deemed to covenant and agree to pay to the Associalion the
following assessments and charges: (1) Annual Assessments established by this Article; (2)
Special Assessments for Capital Improvements ot other extraordinary expenses or costs
established by this Article; (3) Maimenance Charges established by Anicle 10; and (4) Capital
Reserve Assessments established by this Article as such assessments 10 be established and
collected as hereinafter provided. The Annnal Assessmenls, Special Assessments, Maintenance
Charges and Capital Reserve Assessments (sometimes hereinafter referred to colleclively as the
“Assessments” and individually as the “Assessment”), together with interest, penalties, costs,
and reasonable attorneys® fees, shall be a charge, conlinuing servitude and lien upon the Lot
against which each such assessment is made. Each such Asgessment, together with interest, costs
and reasonable attomeys’ fees, shall also be the personal obligation of the person who was the
Owner of the Lot al the time the Assessment was due, The personal obligation for delinquent
Assessments shall not pass to the stcoessors in title of the Owner unless expressiy assumed by
such successors.

7.2 Annual Assessments, To provide for the uses and purposes specified in Article 9
herecf, including the establishment of replacement and maintenance reserves, real estate taxes,

insurance, management fees and such expenses that the Board deems reasonable or necessary to
couduct the business of the Association, the Board shall assess against each Membership an
Annual Assessment. The amount of the Annual Assessment shall be determined with the
abjective of fulfilling the Association’s obligations under this Declaration to provide for the uses
and purposes specified in Anticle 9. The Board may, during the Assessment Period (as defined
below), revise the amount of the Annual Assessment in order 1o meet expenses which exceed the
amounts anticipated by the Association and collect such ncreased assessment in accordance with
procedures established pursnant to Section_7.8 below. The Annual Assessment shall be assessed
against each Member commencing with the year the first Lot is conveyed to a third party by the
Declarant, provided, however, that in the event fulfillment of the purposes of the Association
does not require the imposition of an Annual Assessment al thal time, the Board may delay the
initial imposition of the Annual Assessment against each Member until such time as the
fuifillment of the purposes of the Association require such imposition. For purposes hereof,
“Assessment Pefiod” shiall be the same period as the fiscal year of the Association.

{(a) Special Assessments for _Capital _Improvement and Extraordi
Expenses. In addition 1o the Annual Assessments authorized above, the Association may levy,
during any Assessment Period, a Special Assessment applicable fo (hat Assessment Period only
for the purpose of defraying, in whole or in part, the cost of any construction, reconsiruction,
repair or replacement of a capital improvement upon the Common Area, including fixtures and
personal propenty related thereto, or for the purpose of defraying other extraordinary expenses;
provided that any such Special Assessment levied once during an Assessment Period must have
the prior writlen consent of Declarant, if it still holds a Class B Membership, or a majority of the
votes of the Members who are voling in person or by proxy at a meeting duly called for such
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Ppurpose; and, further provided, for any such Special Assessment levied more than once during an
Assessment Petiod must have the prior written consent of Declarant, if it stil] holds a Class B
Membership, or sixty percent (60%) of the votes of the Members who are voting in person or by
proxy al a meeting duly called for such purposc. The provisions of this section shall not preclude
of Jimit the assessment, collection or use of the Anmual Assessments for the aforesaid purposes,

73 Capital Reserve Fund, In additional to the Annual Assessments and Special
Assessments apthorized in this Declaration, a Capital Reserve Assessment shall be levied against
a new Member at the time of a transfer of a Lot from a Designated Builder, Declaramt or
Developer to 2 home purchases. Such Capital Reserve Assessment shall equal one-sixth (i.e., two
months’ value} of the then total annual Assessments per Lot in effect at the time of the sale or

Notwithstanding Section 9.1 hereof, the Capital Reserve Assessments shall be kept in a separate
capital reserve fund and shall only be used for the repair and replacement of Common Area
facilities, including, without limitation, landscaping and equipment.

74  Rale of Assessment. Annual Assessments may be collected on a monthly,
quarterly, or annwal basis a5 determined by the Board and Special Assessments may be collected
as specified by the Board unless otherwise determined by the resolution of the Members of the
Association approving the Special Assessment. Subject to Seclion 7.10, the amouni of any
Anoual Assessment shall be set in the sole discretion of the Board except that (i) in regard to all
Members other than Declarant, Initial Owner of Additional Property and any Designated Builder,
the Annual Assessment must be fixed a1 a uniform rate for each Lot, and (if} in regard 1o each of

7.5 Deficits. In the event that the Anpua] Assessmenis set forth in this Article are
insufficient to meet the operating and business expenses of the Association, Declarant, Initial
Owner of Additional Property and Designated Builders shall subsidize the difference, the
subsidy being allocated belween Declarant, Initial Owner of Additional Property and Designated
Builders as follows: (i) beginning on the first day of the month following the day that Annual
Assessments are first payable hercunder and continuing for the remainder of that month and the
following month. Declarant, initial Owner of Additional Property, and Designated Builders shall
pay 100% of the deficit of the Association in proportion to the number of Lots each party owns
on the first day of such iwo (2) month period divided by the total number of Lots owned by
Declarant, Initial Owner of Additional Property and all Designated Builders on that same day;
and (ii) for each successive two (2) month period, Declarant, Injtial Owner of Additional
Propenty and the Designated Builders shall allocate the percentage amount of any deficit for such
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two (2) month period (with expenses Lo be allocated to two (2} month periods on an accrual
basis) that each shall contribute based on the number of Lots that each respectively owns on the
first day of each snch two (2) month period divided by the total number of Lots owned by
Declarani, Initial Owner of Additional Property and all Designated Builders on that same day.
Notwithstanding any other provision of this Section 7.5, in no event shall the sum of the Annual
Assessment and subsidy paid by each of Declarant, Initial Owner of Additional Property or any
Designated Builder per year exceed the tota) amount that each respectively would have paid had
they been required 1o pay the full Annual Assessment rate per Lot set forth in Section 7.4(a)

above.

76  Notice and Quorum for Any Action Authorized Under Section 7.4 and Section
7.2(a). Written notice of any mecting called for the purpose of taking any action authorized
under Scction 7.4 or Section 7.2(a) of this Article shall be sent to all Members subject to such
assessment 0o less than ten (10} days nor more than sixty (60) days in advance of the meeling,

At the first such meeting called, the presence of Members or of proxies entitled to cast ten
percent (10%) of all the votes (exclusive of suspended voting rights) of each class of

may be called subject to the same notice requirement, and the required quorum at any subsequeni
meeting shall be one-half {(1/2) of the required quorum at the preceding meeting. No such
subsequent meeting shall be held more than sixty {60) days following the preceding meeting,
Any Member can waive notice to a meeting and right to vote may be exercised by proxy
pursuant to such rules as the Board may from time 1o time promulgale,

7.7 Rules Regarding_Billj Collection Procedures. The Board shall have the
right to adopt rules and regulations setting forth procedures for the purpose of making Lhe
Assessments provided herein, for the billing and collection of the Assessmenls, provided that

charge under this Declaration, but the Assessment Lien therefor shall not be foreclosed or
otherwise enforced until the Member has been given not less than thirty (30) days writlen notice,
prior 10 such foreclosure or enforcemnent at the address of the Member on the records of the
Association, that the Assessment, or any instaliment thereof is, or will be, due, and of the amount
owing. Such notice may he given at any time prior 1o or afier delinquency of such payment. The

78  Computation of A, ts: ual Budget. The Board shall adopt a budget for
cach fiscal year of the Association, which budget shall serve as the basis for determining the
Assessments for the applicable fiscal year (subject to the limitations of Section 7.10 hereof).
Within a reasonable period following (he meeting of the Board at which it adopts the budget for
the year in question, the Board shall deliver or mail to each Owner a copy of the budget and a
statement of the amount of Assessments (0 be levied against such Owner's Lot for that year. In
the event the Board fails to adopt a budget for any fiscal year prior 10 commencement of such
fiscal year, then until and unless such budget is adopted, the budget (and the amount of the
assessments provided for therein) for the year immediately preceding shall remain in effect.
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Except as provided in Section 7,10, neither the budget nor any Assessment jevied pursuant
lhemtosha]]bcmquiredlobcappmvedbylthwne .

79  Due Dates. Assessments for each fiscal year shall be due and payable as
determined by the Board. Assessments shall be deemed “paid” when actually received by the
Association or by its designated manager or agent, but if any Assessments are paid by check and
the bank or other institution upon which such check is drawn thereafter dishonors and refuses to
pay such check, those Assessments shall not be desmed “paid” and shall remain due and payable
with tnterest accruing from the date such Assessments were originally due.

7.10 Maximmm Annual Assessment The Annual Assessments provided for herein

shall not at any time exceed (he “Maximum Annual Assessment” as determined in accordance
with this section. For the fiscal year ending December 31, 2004, the Maximum Annual
Assessment shall be Nigety Dollars ($90.00) per month for each Lot, Thereafter, except as
provided below, unless a greater increase is approved by a vote of two-thirds (2/3) of the votes of
each class of Members represenied in person or by proxy at a meeting of Members called for
such purpose, the Maximum Annual Assessment for any fiscal year shall be equal to the Annual
Assessment for the immediaicly preceding fiscal year increased by the greater of: (a) the
maximum exteni allowed by law; or (b) the percenlage increase for the immediately preceding
year over the year before that in the Consumer Price Index—All Urban Consumers-All Ttems
(1982-1984 Average = 100 Base) published by the Burcau of Labor Statistics of the U.S.
Department of Labor (or its successor). Furiher, nolwithsianding the foregoing, the Board may,
without the approval of the Members, increase the Maximum Annual Assessment for any fiscal
year by an amount sufficient to permit the Board 1o meet any increases over the preceding fiscal
year in: (i) premiums for any insurance coverage required by this Declaration to be mainlained
by the Association; and (ii) charges for wlility services necessary lo the Association's
performance of its obligations under this Declaration; or (iii) taxes, notwithstanding the fact that
the resulting increase in the Maximum Annual Assessment is greater than otherwise pemnitted
under the third sentence of this Sectign 7.10,

7.11 Collectjon Costs and L on Delinguent Assessments. Any Assessment or
installment thereof not paid when due shall be deemed delinguent and shall bear a late fee and
defauit interest, the amount of which shall be set forth in Section 8.1 below and the Mesuber
shall be liable for all costs, including attorney’s fees, which may be incurred by the Association
in collecting such amounts or in enforcing all of the rights and remedics provided herein, The
Board also may, but is not abligated 10, record a Nolice of Delinquent Assessment against any
Lot as 10 which an Assessment is delinquent and constitutes a lien and may establish a fixed fee
to reimburse the Association for the Association’s cost in Recording such Naotice, processing the
delinquency and Recording a notice of payment, which fixed fee shall be treated as a collection
cost of the Association secured by the Asscssment Lien; provided, however, that the Board's
failure to record a Notice of Delinquent Assessment shail not invalidate any such Assessment

Lien.
7.2  Evidence of Payment of the Assessments. Upon receipt of a written request by a

Member or any other person, the Association, within a reasonable period of time t(hereafter, shall
issue to such Member or other Person a written certificate slating (a) that all Assessments
{including costs and attormey’s fees, if any, as provided above) have been paid with respect to
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any specified Lot as of the date of such certificate, or (b) if all Assessments have ot been paid,
tbe amount of such Assessments (including costs and aftorney’s fees, if any) due and payable as

in 2ll or any part thereof becoming Assessabie Property in any year, the same thereupon shall, to
the extent applicable, be subject to the Annual Assessments and Special Assessments and, if
€xempt therefrom, Maintenance Charges (protated as of the dale j became Assessable Property)
and the Assessment Lien.

7.14  No Offsets. All Assessments and other amounts payable to the Association shali
be payable in accordance with the provisions of this Declaration, and no offsets against such
Assessments or other amounts shall be permitted for any reason, including, without limitation, a
clam that the Association is not properly exercising its dutics and powers as provided in the
Declaration,

715 Contribution from Adjacenl Property Association. The Adjacent Propeny
Association shall be obligated to contribute 10 the Associalion one-half (172) of the costs each
year incurred by the Association to own, maintain, repair, replace, improve, insure, discharge
taxcs and assessments and operate the Shared Common Areas. The obligation of the Adjacent
Propeny Association to contribute its allocable share of the cosls relating to the Shared Common
Areas shall be a burden on the Adjacent Property, and may be enforced as a lien.

ARTICLE 3
ENFORCEMENT OF DECLARATION AND ASSESSMENTS AND MAINTENANCE
CHARGES AND OF ASSESSMENT LIEN

8.1  Enforcement. The Declarant, for so long as it holds a Class B Membership, and
the Association, as the agent and representative of the Members, and each of the Members shall
have the exclusive right to enforce the provisions of this Declaration,

Any amounts owing the Declarani or Association hereunder as a result of a
defanit by any Owner shall be immediately subject to a late payment penaity as may be set by the

per annum rate equal to 18%.

In the event of a default of any provisions hereof, including without limitation,
any failure to comply with use restrictions or landscaping or design review control, the

Association or Declarant shall be entitied to obtain, in addition to any other rights or remedies at
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law or in equity, immediate injunctive relief. Each Qwner agrees that damages are an inadequate
remedy for any violation of any term of provision of this Declaration,

If any Owner or Designated Builder fails to keep the streets clear of mud, dir or
debris resulting from the construction activities as set forth herein or fails 10 keep any Lot clear
of rubbish or debris or maintains a nuisance or unsafe, unsightly or offensive condition thereon
or otherwise undertakes any activity or fails or permits any condition or circumstance 10 arjse
that constitutes a violation of any term or condition of this Declaration, Declarant or Association
shall be entitled to take such action as it deems appropiiate in order to comect or remove such
condition and enter the Lot, street ot other property on which such condition cxists, with or
without such notice as Declarant or Association deems prudent under the circumstance, and all
costs, expenses and fees (including atomey’s fees incurred by Declarant or Association in taking
such action) shall be immediately due and owing by the Owner creaiing, causing or permiiting

B2 ies aforce Payment of Ang is, Special Assess
Capital £ As Maintenance Charges. If any Member fails to pay the Annual

following actions, concumently or separately (and, by exercising either of the remedies
hereinafter sel forth, the Association does not prejudice or waive its right to exercise the other
remedy):

@) Bring an action at Jaw and recover judgment against the Member
personally obligated 10 pay the Assessments;

judicial sale pnder deeds of trust (including, where applicable, the right 10 recover any
deficiency) and, if foreclosed as a really mortgage, the Lot may be redeemed afier foreclosure
sale as provided by law.

transfer of any Lot shall nol affect the Assessment Lien; provided, however, that if the sale or
transfer is pursuant 1o foreclosure of a mortpage or deed of trust to which the Assessment Lien is
subordinate, or pursuant 1o any sale or proceeding in ey thereof, he purchaser at the mortgage
foreclosure or deed of trust sale, or any graniee taking by deed in fien of foreclosure, shall take
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Reserve Assessments and Maintenance Charges that have accrued up to the date of issuance of a
sheriffs or trusiee’s deed or deed in licu of foreclosure; but upon the date of issuance of a sheriffs
or trustee’s deed or deed in lien of foreclosure, the Assessment Lien immediately shall become
and remain superior to any and all other charges, liens or encumbrances (except liens for taxes or
other public charges which by applicable law are expressly made superior), and such mortgage
or deed of trust foreclosure sale purchaser or grantce shal] take subject to all Aaonual
Assessments, Special Assessments, Maintenance Charges, Capita] Reserve Assessments and the
Assessment Lien thereof accring subsequent (o ihe date of issuance of a sheriffs or trusiee’s
deed or deed given in lieu of foreclosure,

84  Costs to be Bome by Member in Connection with Enforcement of Payment £
As ots and Maint Charges. In any action taken pursuant to Section 8.2 of this
Article, the Member shall be persoaally liable for, and the Assessment Lien shall be deemed to
secure the amount of, the Annual Assessments, Special Asscssments, Capital Reserve
Assessments and Maintenance Charges together with interest, penalties and the Association’s
collection costs and attorney’s fees, including those costs and fees specified in Section 7.11,

ARTICLE 9
USE OF FUNDS

2.1 es for which Association’s Fands Ma - The Association shall
apply all funds and properiy collected and received by it (including the Annual Assessments and
Special Assessments, fees, loan proceeds, surplus finds and all funds and property received by it
from any other source) for the common good and benefit of Pinnacle Pines and the Members and
Residents, and in discharging its obligations hereunder, by devoting said funds and property,
among other things, to the acquisition, construction, alteration, maintenance, Provision and
opetation, by any manner or method whatsoever, of any and all land, properties, improvements,
facilities, services, projects, programs, studies and systems, within or without Pinnacle Pines,
Which may be necessary, desirable or beneficial 10 the General common interests of Pinnacle

walls, project signage and landseaping on Common Areas and public right-of-way and drainage
areas within Pinnacle Pines, oblaining of liability insurance, supplying of utilities and other
public services, providing for communication and lransportation within and dissemination of
information conceming Pinnacle Pines, indemnification of officers and directors of the
Associalion, including such Director and Officer liability insurance as the Board deems

The Association also may cxpend its funds for any purposes which any municipality may expend
its funds under the laws of the State of Arizona or such municipalitys charter.

92 No Bopowing Power. The Association may pot botrow money unless specifically
authorized by Declarant, In no event shall Declarant authorize any bomrowing in excess of
$25.000 without the consent of the majority of the Class A Members and in no eveal shall the
proceeds of any borrowing be applied to any expenditure that could not otherwise be defrayed
through the application of the proceeds of the Anneal Assessments: provided, however that the
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foregoing shail not apply to any sums paid by Declarant, Initial Owner of Additional Property,
and Designated Builders pursuant to Section 7.5.

Association may carry forward from year to year such surplus as the Board in its discretion may
determine to be desirable for the greater financial security of the Association and the

94  Insurance. The Association shall maintain insurance against Liability incurred as a
result of death or injury to Persons or damage (0 property or the Common Areas, or incurred as a
result of action or inaction by the Board members and Design Review Committee members, with
the amount and type of coverage 1o be determined by the Board.

ARTICLE 10
MAINTENANCE

101  Common Areas and Public Rights of-Way. The Association, or its duly delegated

[Epresentative, shall repair, replace, maintain and otherwise manage, all Common Areas,
including, but not limited 10, entry signs, drainage and flood control areas, the landscaping,
Project perimeter walls, walkways, paths, parking areas, drives and other facilities, whether or
not such areas have been conveyed to the Association. The Association shail also maintain any
landscaping and other improvements not on Lots which are within the exterior boundaries of the
Property which are intended for the general benefit of (he Owners and Residents of Pinpacle
Pines, incloding landscaped medians within any rights-of-way, “gang” mail boxes, bike paths,
equestrian trails, sipns and lighting. The Association shall not maintain areas which (¥) the City,

other areas intended for the general benefit of Pinnacle Pines.

The Board shall use a reasonable standard of care in providing for the repair,
managemeni and maintenance of said property. In connection therewith the Association may, in
the discretion of the Board:

(a) Reconstruct, repair, teplace or refinish any improvement or portion thereof
upon any Common Area;

() Replace injured and discased Irees and other vegetation in any Common
Area and piant trees, shrubs and ground cover to the extent that the Board deems necessary for
the conservation of water and soil and for aesthetic purposes;

D214 167660009
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{c) Place and maintain upon any Common Area such signs as the Board may
deem appropriate for the proper identification, use and regulation thereof;

(d) Do all such other and further acts which the Board deems necessary to
preserve and protect the Common Area and the beauty thereof, in accordance with the general
purposes specified in this Declaration.

The Board shall be the sole judge as 1o the appropriate maintenance of all
Common Areas and other properiies maintained by the Association. Any cooperative action
fiecessary or appropriate o the proper maintenance and upkeep of said propertics shall be taken
by the Board or by iis duly delegated representative,

In the event this Declaration permits the Board to determine whether Owners of
ceriain Lots will be responsible for maintenance of certain Common Areas or public right-of-
Way areas, the Board shall have the sole discretion to determine whether or not it would be in the
best interest of the Owners, Occupants and Residents of Pinnacle Pines for the Association or an
individual Owner 10 be responsible for such maintenance, considering cost, uniformity of
appearance, location and other faciors deemed relevant by the Board. The Board may cause the

10.2 imited Repair i ce of Dwelling Units. The Assaciation, or its dujy
delegated representative, shall repair, replace and maintain: (i} the roof surfaces and membranes
{but cot the structural rgof systems) of the Dwelling Units; and (i) the exterior painting and/or
surface treatments of the Dwelling Units, including painting of front doors and garage doors (if
any} to maintain the uniform appearance thereof. No Owner shall paint of otherwise decorate
Drwelling Unit exterior, except (a) reasomable holiday decoration installed or approved by the
Association, (b) structural inainienance, repair and replacemenis, subject o Article 11, and (c)
olherwise as approved pursuant to Aticle 11. At the election of the Board, the Association may
also assume the obligation to repair, replace and maintain the landscaping in the front of each
Dwelling Unit. The Association shafl not be responsible for maintaining and repairing doors
(excepl paialing) or glass surfaces within a Lot, or capital improvements built or personal
properly placed by an Owner on or within his Lot or within the patios/balconies appurtenani
thereto. Without limiting the foregoing, the Association will employ a competent contractor to
(a) perform at least annual roof inspections and provide recommendations conceming necessary
roof mainienance, repair or replacement work, and (b) pain? applicable areas of the Units not less
frequently than every six (6) years uniess the Owners otherwise direct through a vote of the
Associalion.

10.3 e o in Costs of Maintenance and Repair of C n_Areas and
Public Aress. In the event that the need for maintenance or repair of Common Areas and other
areas maintained by the Association is caused through the willful or negligent act of any
Member, Resident, Occupant, his family, guests or invitees, the cost of such maintenance or
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repairs shall be added to, and become a part of, the Assessment to which such Member and the
Member’s Lot is subject, and shall be secured by the Assessment Lien.

10.4 aigtenance and Usc of Lots. In the event any portion of any Lot is so

maintained as to present a public or private nuisance, or as to substantially detract from the

10.5 Owners” Rights and Obligations to Maintain apd Repair.

(@)  Except for those portions of the Property which the Association is required
to maintain, repair and keep in good condition as provided in this Declaration, each Lot Qwner
shall, at his sole cost and Xpense, maintain, repair, replace, restore, operate, manage and keep in
good condition (i) his Dwelling Unit and Lot (including structoral efements and exterior walls);
and (ii) any separate air conditioning, cooling, heating and/or warter heating units (and all wires
and connections therefor) which service his Dwelling Unit, wherever located. Any damaged
glass windows, doors or other surfaces of, or allocated (o, a Dwelling Unit shall be repaired
within seven (7) days of such damage. Each Owner shall have the exclusive right to paint,

openers,

(b) I the event an Owner fails o maintain or repair his Lot as provided
herein, in 2 manner which the Board deems necessary to preserve the appearance and value of
the Project, the Board may netify such Owner of the work required and request that it be done

106 Eniry for Repairs. The Board or jis agents may enter any Lot and Unit when
necessary in connection with any repairs, maintenance, landscaping or construction for which the
Association is respousible. Such entry shall be made upon reasonable notice, unless it would be
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impractical to give notice in an emergency, and with as little inconvenience to the Owner as
Practicable, and any damage caysed thereby shall be repaired by the Board at the expense of the
Association. No Owner shall do any act or create any obstruction which would unreasonably
interfere with the right or ability of the Association 1o perform any of its obligations or exercise
any of its rights under this Declaration,

ARTICLE 11
DESIGN REVIEW COMMITTEE

111  Establishment. Declarant shall establish a Design Review Committes and shall
establish and adopt Design Review Guidelines and procedural rules and regulations (including an
“Approved Plamt List” for the purposes of establishing landscaping criteria) o direct the Design
Review Committee in the performance of its dutics. The Design Review Committee shal) consist
of three (3) to five (5) regular members, each initially appointed by Declarant, or, if Declarant so

to the Board in writing.

1.2 Pucpose. The purpose of the Design Review Commitiee js to maintain consistency
of architectural and landscaping standards throughout Pinnacle Pines and thereby preserve the
aesihelic and economic value of Pinnacle Pines. The Design Review Committee is hereby
cmpowered o supplement and amend the Design Review Guidelines and is procedural riles and

11.3 Operation/Authority. It shall be the duty of the Design Review Commiitee to
consider and act upon all proposals and plans submitted to jt pursuant to this Declaration, A
Quorum for any such meeting of the Design Review Commiliee shall consist of two (2} members
and a voie of two (2) of the members of the Design Review Committee shall be necessary for
any decision. A duly appointed altemate member may participate in any meeting in which there

—— VRO R R 522225



appropriate, The Design Review Commitiee shall have broad discretionary powers in
determining whether an application is in conformance with the Design Review Guidelines. In
addition, the Design Review Commiitec may disapprove any application if it, in its discretion,
believes the applicant has not supplied sufficient or accurate information for the Design Review

Design Review Guidelines. For these purposes, an “application” io the Design Review
Committee shall not be deemed submitted unless (1) it is in writing and in such form as the

submissions, The Design Review Committee shafl review ag application submitted to it and jssue
its written decision within thirty (30) days of the date such application was submitted.

design or architectural competence. Through its approval of such plans, drawings and
specifications, the Design Revicw Committee does not agsume liability or responsibility thevefor
or for any defect in any structure constructed from such plans, drawings and specifications.
Declarant, members of the Design Review Committee and members of the Board shall not be
liable to the Association, any Owaer or any other entity for any damage, loss or prejudice
suffered or claimed because of:
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(a) the approval or disapproval of any plans, drawings or specifications,
whether or not defective; or

{b) the construction or performance of any work, whether or not pursuant io
approved plans, drawings or specifications.

11.6  Waiver. The approval by the Design Review Commiittee of any plans, drawings
or specifications for any work done or proposed, or for any other matter requiring the approval of
the Design Review Commitiee, shall not be deemed fo constitute a waiver of any right 1o
withhold approval of a similar plan, drawing, specification or matter subsequently submitted for
approval.

11.7  Nonapplicability. The provisions of this Article are not to apply to any Lots
owned by Declarant, Initial Owner of Additional Property or any person affiliated with
Declarant. If, however, Declarant undertakes construction of a Dwelling Unit on any Lot, such
Dwelling Unit shall comply with the Design Review Guidelines.

ARTICLE 12
RIGHTS AND POWERS OF ASSOCIATION

12.1  Association’s Ri and Powers as set in Aricles and Bylaws. In addition
to the rights and powers of the Association set forth in this Declaration, the Association shall
have such rights and powers as are sct forth in its Articles and Bylaws, Such rights and powers,
subject 1o the approval thereof by any agencies or institutions deerned necessary by Declarant,
may encompass any and ali things which a natural person could do or which now or hereafter
may be authorized by law, provided such Articles and Bylaws are not inconsistent with the
provisions of this Declaration and are necessary, desirable or convenient for® effectuating the
purposes set forth in this Declaration. Afier incorporation of the Association, a copy of the
Articles and Bylaws of the Association shall be available for inspection at the office of the
Association during reasonable business hours. Unil such time as the Association is incorporated,
Declarant shall and hereby reserves to itself, its successors and assigns, the exclusive righe to
exercise the powers, rights and dutjes granted to or imposed upon the Association under this
Declaration,

12,2 Association’s Rights of Enforcement of Provisiops of This and Other Instrumpents,
The Association, as the agent and representative of the Owners and Occupants, shall have the
mstriclions, reservations, charges, servitudes, assessmenis, conditions, liens or easements
provided for in any contract, deed, declaration or other instrument which (i) shall have been
executed pursuant 10, or subject to, the provisions of this Declaration, or (ii) otherwise shal

indicate that the provisions of such instrument were intended to be enforced by the Association
or by Declarant.

123 R ion of T ame. Declaranl hereby reserves all right, title and interest
in the name “Pinnacle Pines” and such other names as Declarant may use in connection with
Pinnacle Pines or the Association for the uses set forth herein and any other use as Declarant
may choose. The Association and all Owners shall be entitled to the non-exclusive use of the
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pame “Pinnacle Pioes” and other names only with reference to, and in connection with, the

» the Association or its authorized activities, Any officer of the Association, each acting
alone without the other, is hereby authorized to cxecute on behalf of the Association with such
consents, approvals, confirmations, acknowledgments and other instruments a3 Declarant may
request in order to evidence and confirm the rights and interests of Declarant in “Pinnacie Pines”
and such other names as Declarant may use in connection with Pinnacle Pines or the Association,

ARTICLE 13
TERMS AMENDMENTS; TERMINATION

purpose. Anything in the foregoing to the contrary notwithstanding, no votc to terminate this
Declaration shall be effective unless and until the written consent to such termination has been

consents are obtained, the Board shall cause to be Recorded with the County Recorder of
Coconino County, Arizona, a Certificate of Termination, duly signed by the President or Vice
President and attested by the Secretary or Assistant Secretary of the Association, with their
signatures acknowledged. Thereupon these Covenants shall have no furiher force and effect, and
the Association shail be dissolved pursuant to the terms set forth in its Articles.

13.2  Amendments. This Declaration may be amended by Recording with the County
Recorder of Coconino County, Arizona, a Certificate of Amendment, duly signed and
acknowledged. The Certificate of Amendment shall set forth in full the amendment adopted, and,
©Xcept as provided in Sections 13.3 and 13.4 of this Article, shall certify that, at a2 meeting duly
called and held pursuant to the provisions of the Articles and Bylaws, the Owners casting at least
ninety percent (90%) of the votes then entitled 1o be cast voted affirmatively for the adoption of
the Amendment; provided, however, after twenty-five (25} years from the date of the Recording
of this Declaration, the affirmative vote of the Owners casting at Jeast seventy-five percent (75
%) of the voles then entitled 10 be cast at a duly called meeting shall be necessary to amend this
Declaration.

right to amend all or any part of this Declaration 10 such an exient and with such language ns
may be requested by the Federal Housing Administration (“FHA™, the Velerans Administration
(¥A™), Federal Natjonai Mortgage Association or the Federal Home Loan Mortgage

3
1217488v2116766-0000

G I RO 333508



Corporation and to further amend to the extent requested by any other federal, state or local
governmental agency which requests such an amendment as & condition precedent to such
agency’s approval of this Declaration, or by any federally or state chartered lending institution as
a condition precedent to lending funds upon the security of any Lot(s) or any portions thereof.
Any such amendment shall be effected by the Recording, by Declarant, of a Certificate of
Ameandment duly signed by or on behalf of the partners, authorized agents, or authorized officers
of Declarant, as applicable, with their signatures acknowledged, specifying the federal, stale or

deletes, diminishes or alters such control, Declarant shall have the right 10 prepare, provide for
and adopt, as an amendment hereto, other and different control provisions. Except as provided in
this Section 13.3 and in Section 13.4, Declarant shall not have any right to amend this
Declaration otherwise than in accordance with and pursuant to the provisions of Section 13.2 of
this Article,

134 Declarant’s Rights o Amendment. Notwithstanding anything in this Article to
the contrary, Declarant shall, for so long as it possesses a Class B Membership, be entitled 10
unilalerally amend this Declaration 1o Correct minor errors and omissions,

ARTICLE 14
ANNEXATION
14.1  Right of Annexation. The additional land described on Exhibit “B” attached
bereto (hereinafter referred to as the “Additional Property”) may be annexed into the Property by

Declarant without the consent of the Owners, Members, Designated Builders or any other party
within ten (10) years of the date of recordation of this Declaration. Declaran; shall in no way be

142 Method of Annexatign. The annexalion on the Additional Propenty shall become

effective upon the earlier to occur of the following: (a) the recording of a centificate of

such Additional Property, (2) refers to this Declaration, (3) declares that the provision of this
section shall become effective and affect such Additional Property, and (4} if and to the exlent
described by Declarant, sets forth supplemental, restrictions which shal] apply to the Additional
Properly, provided that such supplemental resolutions shall not materially conflict with the
provisions and restrictions set forth in this Deciaration; or (b) the Recording of a deed conveying
fee title o a Lot in such Additional Property to an Owner by Initial Owner of Additional
Property, provided (hat the conveyance of a Lot by Initial Owner of Additional Property to a
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grantee in connection with an assignment of the rights of the Initial Owner of Additional
Property under this Declaration shall aot causc the Additional Property to be annexed.

143  Effeci of Annexation. Upon annexation of the Additicnal Property, whether
achieved pursuan! to Paragraph () or 1o Paragraph (b) of Seclion 14.2 above, this Deciaration
shall apply to and affect such Additional Propeity, all of the Lots and Common Areas located
therein, and the then and future Owners of such Lots, with the same effect as if said Additional
Property was originally subjected to the provisions of this Declaration and to the same extent and
degrec a5 this Declaration shall and does apply to the Initial Property, and the then and future
Owners of said Lots. Thercupon, the powers and responsibilities of the Association and the
Board shall be coextensive with regard to all property included within Pinnacle Pines; the
Association shall, pursuant to the provisions of this Declaration, constitute the homeowner’'s
association for Pinnacle Pines and shall own all of the Common Areas in the Additional Property
and the rights and obligations of the Owners of Lots in the Additional Property shall be the same
and ideptical to the rights and obligations of the Owners of the Lots in the Injtial Property.

144  Righis of Declarant, Notwilhstanding any of the provisions regarding annexation
set forth in Section 4.1 of this Article 14, Declarant shall have (he following rights with regard
to the Additional Property.

(8)  Declarant may, at its option, at any time hereafter, without requesting or
receiving the consent of the Owners of any portion of the Initial Property or of any other
propefty constituting a part of Pinnacle Pines, or of any mortgagees of any Lot located therein,
elect to permanently remove the Addiiional Property, or any portion thereof, from (he right of
Declarant 10 include the Additional Propenty, or such porion thereof, in Pionacle Pines, by
Recording a written notice of such removal, signed by Declarant, in (he Office of the Coconino
County Recorder. Upon such Recording of a notice, the Additional Property, or portion thereof,
shall no longer be eligible for inclusion in Pinnacle Pines as contemplated under Section 14.1 of
this Anicle 14.

(b)  Declarant reserves the right at any time and from time to time, without
requesting or receiving the consent of the Owners of any portion of the Initial Property or of any
other property constituting a part of Pinnacle Pines, or of any mortgagees of any Lot located
therein, to resubdivide, amend the subdivision map, modify, alter or otherwise change the legal
or other status or configuration of the Additional Property, or any portion thereof, to enter into
any written agreement with Coconino County, Arizona or the governing municipality, changing
the location of any easements previously granted to said County or said goveming municipality
with respect 10 the Additional Property, and o grant easements to other third parties in
connection with the development andfor improvement of the Additional Property, provided that
no Lot on the property which is subject to such change, modification, amendment or ¢asement
has previously been sold by Declarant to an Owner, The power herein granted to Declarant shaj]
be and is a power coupled with an interest and shall be irrevocable; each Owner of a Lot in
Finnacle Pines appoints Declarant as his attorney-in-fact for the purpose of effecting any such
change, modification or amendment or of granting such easements.

14.5  Additional Annexation. Except for annexation of the Additional Property in
accordance with the feregoing provisions of this Article 14, annexation of additional Lats and/or
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Common Areas (o Pinnacle Pines shall require the prior written consent of two-thirds (23) of
each class of Members eligible to vote.

ARTICLE 15
MISCELLANEOUS

15.1  Interpretation of the Covenants, Except for judicial construction, the Association;

by its Board, shall have the exclusive right to construe and interpret the provisions of this
Declaration. In the absence of any adjudication to the contrary by a court of competent
jurisdiction, the Association’s construction or interpretation of the provisions hereof shal] be
final, conclusive and binding as to all persons and property benefited or bound by the Covenants
and provisions hereof,

152 Sevembility. Any determination by any court of competent jurisdiction that any
provision of this Declaration is invalid or unenforceable shall not affect the validity or
enforceability of any of the other provistons hereof,

153 Perpetuitics_and Restraints on_Alienation. If any of the options, privileges,
covenanis or rights created by this Declaration shall be unlawful, void or voidable for violation
of the rule against perpetuities, then such provision shall continue until twenty-one (21) years
after the death of the survivor of the now living descendants of the President of the United States
on the date hereof,

154 Rules and Regulations. In addition to the right to adopt rules and regulations on
the maticrs expressly mentioned elsewhere in this Declaration, the Association shall have the
right to adopt rules and regulations with respect to all other aspects of the Association’s rights,
activities and duties, provided said rules and regulations are not inconsistent with the provisions
of this Declaration.

15.5 Declarant’s Disclaimer of Representati ns. Anything to the contrary in this
Declaration notwithstanding and in addition to the disclaimers respecting drainage as set forth
above, Declarant makes no warranties or tepresentations whatsocver that the plans presently
envisioned for (he complete development of Pinnacle Piges can, or will be, carried out, or that
any land now owaed or hercalter acquired or annexed by it is, or will be, subjected to this
Declaration, or that any such land (whether or not it has been subjected to this Declaration) is, or
will be, committed to, or developed for, a particular (or any) use, or that if such land is once used
for a particular use, such use will continue in effect. Declarant makes no representations or
warrantics that the use of any Property subject to this Declaration will not be changed in the
future. In addition, Declarant makes no Tepresentations or warranties that a guard service will be
provided or, if guard service is provided, thal it will be provided during any particular hours or
will be continued in the future. Nothing contained in this Declaration and nothing which may be
represenicd to a third party purchaser by any real estale brokers or salesmen representing the
Declarant shall be deemed to create any implied covenants or restrictions with respect to the use
of any Property. Each Qwner acknowledges that Declarant may undertake development of
Pinnacle Pines in phases and that by undertaking development of a phase Declarant is making no
representation that such phase or any other phase will be completed.
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15.6 ferences (o the Covi in Deeds. Deeds 1o, and instruments affecting, any
Lot or any part of Pinnacle Pines may contain the Covenanis herein set forth by reference to this
Declaration; but regardiess of whether any such reference is made in any Deed or instrument,
€ach and all of the Covenants shall be binding wpon the grantee/Owner or other person claiming
through any instrument and his heirs, €Xecutors, administrators, successors and assigns.

157 Successors and Assigns of Declapant.  Any reference in this Declaration to

Declarant shall include any successors or assignees of Declarant’s rights and powers hercunder,
provided that Declarant’s rights and powers may only be assigned by a written, Recorded
instrament expressly assigning such rights and powers.

158  Gender and Number. Wherever the context of this Declaration so requires, words
used in the masculine gender shall include the feminine and neuter genders, words used in the
neuter gender shall inclnde the masculine and feminine genders, words in the singular shall
include the plural, and words in the plural shall include the singular.

15.9 Captions and Titles. All captions, titles or headings of the articles and sections in
this Declaration are for the purpose of reference and convenicnce only and are not to be deemed
to limit, modify or otherwise affect any of the provisiens hereof or to be used in determining the
intent or context thereof,

required and shall not prohibit satisfaction of any nalice requirement in any other manger.

15.11 Declarant Rights. Notwithstanding anyihing contained in this Declaration to the
contrary, restrictions contained in this Declaration shall not be construed or deemed to limit or
prohibit any act of Declarant, the Developer or its employees, agents and subcontractors or

Declarant still owns any Additional Property which can be annexed into Pinnacle Pines as set
forth in Article 14.

15.12 FHA/VA Approval. For as long as there is a Class B Member and if VA or FHA
certification is desired by Declarami or (f appropriate notice is given as set forth below) a
Designated Builder, the following actions will require the prior approval of the VA and FHA
uniess such agencies have waived such requirements or unless the second sentence of this seclion

involves only the Additional Property or any pan hereof or such annexation is in accordance
with a plan of annexation or expansion previously approved by such agencies): (ii) mergers and
consolidations; (iii) mortgaging or otherwise encumbering Common Area; (iv) dedication or
other transfer of Common Areas; (iv) dissolution of the Association; and (vi) amendment of
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provisions in the Articles, this Declaration or the Bylaws to the extent required to be approved by
the FHA or VA pursuant to their rules and regulations. Consent of the FHA and VA to the
foregoing will not be required if the FHA and VA have elected not to approve the Property for
certification or if such approval has been revoked, withdrawn, canceled or suspended. If a
Designated Builder desires VA or FHA approval, the Designated Builder shall notify each other
Designated Builder and Declarant in writing.

ARTICLE 16
DISPUTE RESOLUTION

16.1 fined Terms. As used in this Article 6, the following terms shall the meaning
set forth below:

(a) “Alleged Defect” means any alleged defect or deficiency in the plammning,
design, engineering, grading, coostruction or development of the Common Area, any Lot,
Dwelling Unit or any other part of the Property.

(b ¢ Panjies” means: (i) the Declarant; (ii) each Developer; (iii) the
Association; (iv) each Designated Builder: (v} all Owners, Residents and Occupants; and (vi) any
contractor or subcontractor, architect, engincer, consuliant or other Person who performs or
furnishes the design, specifications, surveying, planning, supervision, testing, construction or
observation of construction of the Common Area, any Lot, Dwelling Unit or any other part of the
Property and who agrees in writing to be bound by the provisions of this Adticle 16.

{c) “Claim” means: (i) any claim or cavse of action arising out of or related
in any way 1o the planning, design, engincering, grading, coastruction or development of the
Common Areas, any Lot, Dwelling Unit or any other part of the Property, including, without
limitation, any claim or cause of action (hat the Common Area, the Lots, the Dwelling Units or
any other part of the Property are defective or that the Declarant, Developer, Designated
Builder, or their respective agents, contractors, employees, subcontractors, archilects, engineers
or consultants were negligent in the planning, design, engineering, grading, construction or
development thereof; or (i) any claim or cause of action against the Declarant, Developer,
Designated Builder or any employee, agent, director, member or officar thereof, arising out of or
in any way related to the development of Pinnacle Pines, or the management or operation of the
Association, including, without limitation, any eclaim for negligence, frand, infentional
misconduct or breach of fiduciary duty.

162  Agreement to Resolve Centain Disputes Without Litigation. All Bound Parlies
agree that all Claims shall be resolved exclusively in accordance wi

th the dispute resolurion
procedures set forth in this Article 16.

163 Notice of Claim. Any Bound Party having or alleging to have a Claim (a
“Claimant™) against any other Bound Pany (a “Respondent”) shall notify each Respondent in
writing of the Claim (the “Claim Nolice"), stating plainly and concisely: (a) the nature of Claim,
including, date, time, location, Persons involved, and Respondent’s role in the Claim; (b) the
factual and legal basis of the Claim; and (c) what Claimant wants Respondent to do or not do 1o
resolve (he Claim. If the Claimant is the Association, the Association must provide writien
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natice to all Members prior to initiation of any legal action, cause of action, proceeding,
reference or arbitration against the Declarant, Developer or Designated Builder, which notice
shall (at a minimum) include: (a) a description of the Claim; (b) a description of the atiempts of
Declarant, Developer, or Designated Builder to correct such Alleged Defect and the
opportunities provided to Declarant, Developer or Designated Builder to correct such Alleged
Defect; (c) the estimated cost & repair such Alleged Defect; (d) the name and professional
background of the atiorney retained by the Association to purswe the clajm against Declarant,

pursue the claim against Declarant, Developer or Designated Builder and the source of the funds
which will be used to pay such fees and expenses; (g) the estimated time necessary to conclude
the action against the Declarant, Developer or the Designated Builder; and (h) an affirmative
statement from the Board that the action is in the best interests of the Association and its
Members. If the Alleged Defect is alleged to be the result of an act or omission of a person
licensed by the State of Arizona under Title 20 or Title 32 of the Arizona Revised Statutes (a
“Licensed Professional™, then the notice from the Association must be accompanied by an
affidavit from a Licensed Professional in the same discipline as the Licensed Professional
alleged to be responsible for the Alleged Defecl. The affidavit must contain the information
required to be contained in a preliminary expert opinion affidavit submitted pursuant to Section
12-2602B of the Arizona Revised Statutes.

164  Megdiation. If the Parties do not resolve the Claim through negotiation within
thirty (30) days after the date of the Claim Nolice or within such jonger period as may be agreed
upon by the Parties (* ermination of Negotiations™), Claimant shall have thirty (30) additional
days within which 10 submit the Claim 1o mediation under the auspices of an American
Arbitration Association (“AAA™ or such other independent mediator or mediation service

the Claim to mediation within thirty (30) days after Termination of Negotiations, Claimant shall
be deemed to have waived the Claim, and Respondent shall be released and discharged from any
and all liability to Claimant on account of such Claim. If the Parties do not settle the Claim
within thirty (30) days after submission of the malier to the mediation process, or within such
time as determined reasonable or appropriate by the mediator, the mediator shall isste a notice of
termination of the mediation proceedings  (“Termination of Mediation Notice™). The
Termination of Mediation Notice shall set forth when and where the Pasties met, that the Parties
are at an impasse, and the date that mediation was terminated.

16.5 Binding Arbitration. In the event a Claim is not resolved by mediation, the
Claimant shall have ninety (90) days after the date of the Terminalion of Mediation Notice to
subriit the Claim 1o binding arbitration in accordance with this Section 16.5. IFf the Claimant
fails 1o timely submit the Claim lo arbiteation, then the Claim shall be deemed waived and
abandoned and the Respondent shall be relieved of any and all liability to Claimant arising out of
the Claim, A Claimant may only submit 2 Claim in arbitration on its own behalf. No Claimant

negotiation or mediation shall be resolved exclusively by arbitration conducted in accordance
with this Seclion 16.5. All Bound Parties waive their right 10 have a Claim resolved by a court,
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including, without limitation, the right to file a legal action as the representative or member of a
class or in any other representative capacity. The Claimant and Respondent shall cooperate in
good faith to assure that all Bound Parties who may be liable to the Claimant or Respondent with
respect to the Claim are made parties to the arbitration, If the Claimant submits the Claim to
binding arbitration in accordance with this Section 16,5, the arbitration shall be conducted in
accordance with the following rules:

(a) Initiation of’ Arbitration. The arbitration shall be initiated by either parly
delivering Lo the other a Notice of Intention to Arbitrate as provided for in the AAA Commercial
Arbitration Rules or such other AAA rulcs as may be applicable to the arbitration (the “AAA
Rules™).

(b} Community Procedures. The arbitralion shall be conducted in accordance
with the AAA Rules and AR S, § 12-1501, et seq. In the event of a conflict between the AAA
Rules and this Section 6.5, the provisions of this Section 16.5 shall govem,

©) Appointment of Arbitrator. The parties shall appoint a single Arbitralor
by mutual agreement. If the parties have not agreed within ten (10) days of the date of ihe
Notice of Intention to Arbitrate on the selection of an arbitrator willing to serve, the AAA shall
appoint a qualified Arbitrator to serve, Any arbitrator chosen in accordance with this Subsection
{c) is referred to in this Section 16.5 as the “Arbitrator”.

{(d)  Qualifications of Arbitrator. The Arbitrator shall be neutral and impartial.
The Arbilrator shall be fully active in such Arbitrator’s occupation or profession, knowledgeable

as to the subject matter involved in {he dispute, and experienced in arbitration proceedings. The
foregoing shall not preclude otherwise qualified retired lawyers or judges,

{(c) Disclosure. Any candidate for the role of Arbitrator shall prompily
disclose to the parties all actual or perceived conflicts of interest involving the dispute or the
parties. No Arbitrator may serve if such person has a conflict of interest involving the subject
maiter of the dispute or the parties. If an Arbitrator resigns or becomes unwilling to continue to
serve as an Arbitrator, a replacement shall be selected in accordance with the procedure set forth
in Subsection (¢) above,

(f) Compensation. The Arbitrator shall be fully compeasated for all time
spenl in connection with the arbitralion proceedings in accordance with the Arbitrator's usual
hourly rate, unless otherwise agreed to by the parlies, for all time spent by the Arbitrator in
connection with the arbitration proceeding.  Pending the final award, the Arbitrator’s
compensation and expenses shall be advanced equally by the parties.

(g)  Preliminary Hearing. Within thirty (30) days after the Arbitrator has been
appointed, a preliminary hearing among the Arbitrator and counse for the Parties shall be held

to those set forth in the AAA Rules, the following: (i) definition of issues; (ji} scope, timing and
types of discovery, if any; (iif) schednle and place(s) of hearings; (iv) setting of other timetables;
{¥) submission of motions and briefs; (vi) whether and 10 what extent expert lestimony will be
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required, whether the Arbitrator should €ngage one or more neutral experts, and whether, if this
is done, engagement of experts by the Parties can be obviated or minimized; (vii} whether and 1o
what extent the direct Iestimony of witnesses will be received by affidavit or written witness
statement; and (viii} any other matiers which may promote the efficient, expediticus, and cost-
effective conduct of the proceeding.

(h)  Management of the Arbitration, The Arbitrator shall actively manage the

proceedings as the Arbitrator deems best so as to make the proceedings expeditions, economical
and less burdensome than litigation.

(i) Confidentiality. All papers, documents, briefs, writien communication,
lestimony and transcripts 2s well as any and all arbitration decisions shall be confidential and not
disclosed to anyone other than the Arbitrator, the parties or the parties” altorneys and expert
wilnesses (where applicable o their testimony), except that upon prior written consent of all
parties, such information may be divulged to additional third parties. All third parties shall agree
in writing to keep such information confidential.

)] Hearjngs. Hearings may be held at any place within the State of Arizona
designated by the Arbitrator and, in the case of particular witnesses not subject (o subpoena at
the usual hearing site, at a place where such wilnesses can be compelled to atiend.

(k)  Final Award. The Arbitrator shall promplly (within sixty (60) days of the
conclusion of the proceedings or such longer period as the parties mutally agree) determine the
claims of the parties and render a final award in writing. The Arbitrator may award the
prevailing party in the proceeding all or a part of such party's reasonable atlorneys® fees and
experl witness fees, taking into account the final resnlt of arbiration, the conduct of the parties
and their connsel in the course of the arbitration, and other relevant factors. The Arbitralor shall
not award any punilive damages. The Asbitrator shall not award indirect, consequeniial or
special damages regardless of whether the possibility of such damage or loss was disclosed o, or
reasonably foreseen by the party against whom the claim is made; provided, however, that such
damages may be deemed by the Arbitrator to be direct damages in an award reimbursing
paymenls made by a party therefor to a third party. The Arbitrator shall assess the costs of the
proceedings (including, without limitation, the fees of the Arbitrator) against the non-prevailing
pariy.

16.6 ight ter, Ins ir and/or Replace. Within a reasonable time after the
receipt of a Claim Notice, the Declaram and any other Respondent and their respective
contractors, subcontractors, agents and consultants shall have (he right, upon reasonable notice to
Claimant and during normal business hours, 10 enter onto or into, as applicable, the Common
Area, any Lot, Dwelling Unit or anty other part of the Property, and/or any improvements for the
purposes of inspecting and/or conducting testing to determine the validity of the Claim and, if
deemed necessary by the Declarant to correct, repair and/or replace the Alleged Defect. In
conducting such inspection, testing, repairs and/or replacemenl, the Declarant and any other
Respondent shall be entitled to take any actions as it shall deem reasonable and necessary nnder
the circumstances,
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Nothing set forth in this Section shall be construed 1o impose any obligation on the Declarant or
any other Respondent to inspect, test, repair, or replace any jtem or Alleged Defect for which the
Declarant or other Respondent is not otherwise obligated under applicable law or any limited
warranty provided by the Declarant or other Respondent in connection with the sale of the Lots
and/or the Dwelling Units. The right of the Declarant and other Respondents to enter, inspect,
tesl, repair and/or replace reserved hereby shall be imevocable and may not be wajved or
otherwise terminated except by a wriling, in recordable form, executed and Recorded by the
Declarant or other Respondent. In no event shall any statutes of Timitations be tolled during the
period in which the Declarant or other Respondent conducts any inspection or testing of any
Alleged Defects.

167 Use of Funds. Any judgment, award or settiement received by a Claimant in
connection with a Claim involving an Alleged Defect shall first be used to correct and or repair
such Alleged Defect or to reimburse the Claimant for any cosis actuvally incurred by such
Claimant in correcting and/or repairing the Alleged Defect. If the Claimant is the Association,
any excess funds remaining afier repair of such Alleged Defect shall be paid into the
Association’s reserve fund.

16.8  Approval by Members. The Association shall not deliver a Claim Notice to any
Bound Party, commence any legal action or arbitration proceeding against any Bound Party or
incur any expenses (including, without limitation, attorneys” fees) in connection with any Claim
without the writlen approval of all of the Members of the Association. The Association must pay
for any such legal action or arbitration proceeding with monies that are specifically collected for
such purposes and may not borrow money or use reserve fonds or other monies collected for
specific Association obligations other than legal fees. In the event that the Association
commences any legal action or arbitration proceeding involving a Claim, all Owners must notify
prospective purchasers of such legal action or arbitration proceeding and must provide such
prospective purchasers with a copy of the notice received from te Association in accordance
with Section 16.3.

[SIGNATURE PAGE FOLLOWS.]
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IN WITNESS WHEREOF, Empire Residential Constraction, L.P., an Arizona limited
partnership, has caused its name to be sipned by the signature of its duly authorized
represctative as of the day and year first above written.

DECLARANT: Empire Residential Construction, L.P., an Arizona
limited partnership
By:  Empire Residential, Inc., an Arizona
corporation

By: =
Name? _Jodem™ Lamrrr
Title: _¥2i%  evw1fizs 4w D, o

L4

STATE OF 14( [ZONa. )
. ) ss.
cOUNTY oF__ (*peonine )

On__Julk ||, 20057  beforeme, Desize Mot , a Notary
Public in and for said County and State, personally appeared __Tetry Aoy H—
personally known 10 me (or proved to me on the basis of satisfactory evidénce) 1o be the person
whose name is subscribed to the within instrument and acknowledged to me that s/he executed the
sam¢ in his’her anthorized capacily;andlhatbyherﬂnissignaﬁneonﬂwinsﬂumlttbepemon,or
the entity upon behalf of which the person acted, executed the instrumenl

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

My Commission Expires:

LIST OF EXHIBITS
EXHIBIT “A™ - LEGAL DESCRIPTION OF THE INITIAL PROPERTY
EXHIBIT “B~ - LEGAL DESCRIPTION OF THE ADDITIONAL PROPERTY
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EXHIBIT “A”

Legal Description of the Initial Property

The following is a description of a parcel of land being a portion of the parcel
described in Docket 2118, Page 901 located in the NE % of the NE Y% of Section
33, Township 2IN, Range 07E, G. & SRM. Flagstaff, Coconino County,
Arnizona,

Being more particularly described as the following: Lois | — 102 and Tracts | —

14 as shown on the Final Plai Pinnacle Pines Unit | Case
Map » of Coconino County records,
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EXHIBIT “B»

The Additional Property

The foltowing is a description of a parcel of land being a portion of the parcel
described in Docket 2118, Page 901 located in the NE % of the NE % of Section
33, Township 2IN, Range 07E, G. & SRM. Flagstaff, Coconino County,
Arizona.

Being more particularly described as the following: Tracl 15 as shown on the
Firal Plat Pinnacle Pines Unit 1 Case Map , of Coconino
County records.
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